OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GemraLD C. MANN

BHonorable John C. Marburger
County Attorney P
Fayette County

ia Grange, Texas

Dear Sir:

Opinion No., 0=-3{10 -
Re: Whothor logae

the fee in the
7y has a right to
rpass under the
pad and whether motor
hust be registered

order to oross
O unty road by way

"A gravel company 1s the lesses of
traocts 6f land which are out by
ublic rcad. In mining this

8 necessary to oross the pud-
with large trucks that haul

sl from the mine to their plant
allroad track. The gravel com-
oes not wish to buy licenses for
for their trucks in order that they may
thus eress ths publia roed.

"In view of the above facts I would

like to have your early opiniocn in the
foliowing questions:
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"*)l, May the gravel Co. legally
duild an underpass under the pudlie road
if 1t 1s so constructed that 1t will not
interfere with or endanger the traveling
pubﬁlo that wishes to use tihis pubdlie
road?

"'2, If the gravel ecmpany may legal-
1ly.coastruct sueh an underpass will they be
required to register their trucks as is
required by Article 6673a-27'"

With reference to your first gquestion as to the
right of an adutting property owner b®ilding a private under-
pass under a road right-of-way, yot iafer in your letter that
the publie c¢an only have an easement in said right-of-way.

We know of no rule or reason that would prevent the County or
State from owning a fes simple interest in the right-of-way.
%e are assuming for purpose of this opinion that the pudblie
only has an easemsnt in the road right-of-way. Nothing in
this opinion shall be gonastrued as graating permission for the
construstion of said underpass should the County or State have
an interest in the right-of-way other than an easement,

Although the County or State¢ may haeve a dominant
sasenment in the road right-of-way, the title to the land and
all profits therefrom, not ineonsistext with and sudject to
the easemsnt, remain in the owner of the soll, Elliott, in
his work on Roads and Streets, Vol, 2, 4th Ed., 1142 says:

"Subject only to the ublic ease-

ment, the propristor has all the usual

rights and remedies of the owner of &

freehold. He may sink a érxim below the

surface of the road, if praper care Dde

taken to cover it so that it shall remain

safe and convenlent. Hs may ¢arry water

in pipes under the way, axt 2s may mine

under it." :

In Clutter v. Davis, ot 22, 62 8, W, 1107, the
Court of Civil Appeals cited with evlisnt approval the doctrine
set out in Jeokson v, Hathaway, 10 Jeans (N. Y.) 447, 452; 8
Am, Deoc. £63, which reads as follows:

*when the sovereign iaposes a publie
right-of-way upon the last of an individual
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the title of ths former owner ias not exy
tinguished; but is so qualified that i¢ ocan
only be enjoyed, sudbject to that easehent
The former proprietor still retains his
sxolusive right in all mines, quarries
springs of water, timber and eartk for
ovor{ purpose not inoompetidle with the
publie right-of-way." .

In Starr v. Camden, ete., R. R, Co,, 84 K. J. law,
597, it was held by the Supreme Court of New Jersey as follows:

_ "This essensnt (of a publie highway)
does not comprehend any intersat in the
soll, nor give the publiec the lega)l posses-
sion of it. The right of a freshold is
not touched dy the establishing of a high-
way, but continues ia the ownsr of the
land, i{n the same manner that it was hefors
the highway weas sstablished, subject to
easemant. This principle is s0 universal-
ly recognized that it would seen to de a
work of supererogation to oite authorities
to susgtain it; hence the owuer of the soll
may lay water plpes, gas, or other pipes
below the surface, may excavate for a

vault or 4ig for mining purposes, and use
it in any othar manner that does not interrupt
the free passage over it. Hs retains the
full possession of it, subjeet only to the
eagsement., He oay fell the tmees upon it,
cut the grass, or depasture {t.”

In Woodring v. Forks Township, 28 Pa, 381; 70 am,
Deo. 134, Chief Justioce Lewis, delivering the opinimm of the
Court sald:;

*; man who owns soil om which the
public have a highway has & right to
enjoy his property in every way that may
promote his interest or convenience, so
that he takes care mot to iajure the pudbliec
easeaent. Sic¢ utere tuo ut alienum noR
loedas, is the maxim which applies in sueh
cases. He may ocut a pesssgs aoross the



road for the purpose of draining his land,
or leeding water to his mill, bdecause the
land is his own, and he may use it for st
legitimate purposes.®
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the fes owner of a road right-of-way had a right'to eonstruot
a mill race under the pudlie road bescause t and was his to
use for all legitimate purposes s° long as he 414 not injure
the pudlic essement. For further authorities holding that
the fe¢ owner of a publie highway has a legal right to build
a 21ll race under said highway, ses Dygert v. Schenek, 23
Wendell 445; 35 An. Dec. 575 and Perley v. Chandler, & iass.
453; 4 An. Dec, 189. L

In Colsgrove ¥ater Co, v, Bollywood, 151 Cal, 425;
13 L. R. A, !uo 8.) ‘0‘; %0 Pao., 1055. ths Court L3 4}

*The owner of the fes Oof & ¢ity street
has the right to lay a water pipe for iis
own usé beneath the surface so far as he
can 40 30 without impeding the publiae use,
and, for that purpose, may excavates the soil,
subjeot to asoh vastristinme he tha %lalg 14ty

as will insure the least iaterruption tc the
public easement.®

48 seed in the Colegrove case, supra, the ownsr of the fes in a

highway may have to obstruct the road temporarily ia order to
lay & pipe aoross the road. This teaporary obstrustion is nmot
such a8 can be prohibited as an interference with the publio
easement. The editor of 13 L. R. A. (K. S.) in ¢ note to the

Palemnawa anma aunra. at noga 908 save:e
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*It is a rule very genersally followed
by all of the cases that, where the owaer-
ship of the fee is in the adutting owmer,
or in anyone othsr than the pudlic, ths
public itself has dut a msre sasement, and
ocannot prevent the uss of the property
under ths surfece by the ownar of the fee.
And aven a mere texporary ineonvenierece
to the public, sush as & partial and tem~
porary obstruction of the highway, by the
owner of the fee, has deen held not to je
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ubllie as may be
n."

The sditor of 13 L. R. A. (N. 3.), supra, continuesy

_ "In speaking of the rights possessed
by an adutting owner, which may be used
t0 impair somewhat and for a time she
rights of the publie in a highway, the
Court, in Clark v. Fry, 8 Ohio St. 358;

72 Lx, Deo. 8590, said; (See, also, the
izproveanent, or building, or repair of
houses, and the eonstrustica of seswers,
oellars end drains, on sdjsacent lots,
often sreats necessary teaporary impedi-
aents on publie highways. These are not
invasions of, dut simply inocident to, or
rather qualifications of, the right-of-
way transit; the limitation upon thea is

that thay muat not he unnegesaarilie and

- .. ‘-‘ L

unreasonably interposed or prolonged',."

e W

In the case of Town of Olencos v. Resd, 101 N, W,
¥66; 67 L. R. A, 901, the Suprems Court of Minnesota uses the
following language: ' ,

"It is quite evident fronm the trend
of American deoisions that the only limita-
tion upon the rights of the owner of ths
Tes to control and use the soil and other
natural deposits within the limits of the
highway is that such use shall bs eonsis-
tent with the full enjoyment of the pudblie
easenent . : : ‘

Other cases holding the same dootrine might bde
cited, dut the rule that the owner of the land upon which a

public road is laid out hss the exclusive use of the soll,
sub jeot to the easement of the right of travel in the pubdlis,
and the inelidental right of keeping the highway in proper re-
pair for the use of the public, is s0 well established that

the citation of other suthorities is not necessary.

we conclude that the lessse of the gravel pit adutt-~
ing on the ocounty rosd, with the permission of the owner of

[ gy
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the fee in the roald right-of-way, éan legally bulld an tnder-
pass under said county road if it is so oconstrusted that it
will not interfere with or sndanger the traveling pyubiie. The
Commissioners' Court would have authority to supsrvise, in a
reasonable manner, the comstruction of the underpass.

You inquire further as to the necessity of register-
ing motor vehicles under the provisions of Artiecle 68785a-2,
Vernon's Annotated Statutes, in order for said vehicles to
cross under a county road by way or said underpass. Article
6678a-%, supra, reads, in part, as follows;

"EZvery owney of a motor vehioele,
trajiler or seni-trailer used or to be
used upon the publie highways of this
State, and each chauffeur, shall apply
,ea6h year to the State Highway Depart-
adnt through the County Tax Colleoctor
of the County in which he resides for
the reglstration of each such vehiele
owned or controlled by him, * * *v

Article 6675s-1 (m), Yernon's Annotated Statutes,
defines a pudlie highway as follows:

n1public Eighway' shall inelude any
road, street, way, thoroughfare or bridge
in this State not privately owned or eon-
trolled for the use.of vehicles over whioh
the State has legisleative Jjurisdiction
under its police power."

It is plain that one who crosses under & county road
by way of a private underpass is not using a motor vehicle ™"upon
%ﬁmr‘—

the publie s State®, we conclude that motor vehl-
oles need not be registered under provisions of Article 6670a-2,
supra, in order to oross under a county road by way of said pri-
vate underpass.

Yours very truly
ATTORNEY OENERAL OF TEXAS
AFIRCVETNOV 20, 1939

Thamn/ By ... é&.’

Glenn R. lewis
Assistant

C;ij;,_;zm‘r

Les Bhoptaw

ATTORNEY GENERAL QF TEXAS
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